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3 20 MICHIGAN LAW REVIEW 

the stone furnished and the 5,000 yards referred to in the contract. Ready v. 
/. L. Fulton Co. (1904), — N. Y. — , 72 N. E. Rep. 317. 

The controversy between the parties is whether the plaintiff is entitled to 
recover damages for the defendant's not having received stone to the amount 
of 8,000 yards, or whether the recovery should be limited to the portion of 
the S,ooo which the defendant refused to receive. The court below reached 
the conclusion that the defendant's liability under the agreement was gov- 
erned, not by the language employed therein, but upon the theory that the 
stone to be furnished was required for some particular work. Miller v. Leo, 
165 N. Y. 619, 59 N. E. 1226. The language of the contract does not import 
any particular work or particular condition to be performed by either the 
plaintiff or the defendant. The provision that, if more than 5,000 yards were 
required, notice was to be given, shows that the 3,000 yards were regarded 
by the parties as an extra amount which might or might not be required by 
the defendant. Farquhar Co. v. New River Mineral Co., 87 App. Div. 329, 
84 N. Y. Supp. 802. The intention derived from the language used, is to 
control in the construction of a contract, and when expressed in plain terms, 
the court will not presume that some other term was intended. Pierce v. 
Merrill, 128 Cal. 464, 61 Pac. Rep. 64. 

Corporations — Fraud of Directors — Rights of Stockholders. — Defend- 
ants caused articles manufactured by the American Decalcomania Company, 
of which they were directors, to be sold to the firm of Palm, Pechteler & 
Company, of which they were members, at a price much below actual cost, 
while a profit of twenty-five per cent was made on other sales. Plaintiffs, 
being stockholders, file a bill to obtain an accounting from defendants of 
their dealings with the American Decalcomania Company, and a decree for 
the amount which the company should have received. Held, that directors 
who participate in sales of the company's property to themselves may be 
required at the suit of stockholders to pay to the corporation the difference 
between what was paid in each instance, plus a profit to be determined by 
the facts in the case, when at the time of the institution of the suit, the cor- 
poration was in control of such directors from whom the complainants seek 
recovery. Barry et al. v. Moeller et al. (1904), — N. J. Eq. — , 59 Atl. Rep. 
97- 

In this case the same principles are involved as in contracts between cor- 
porations having common directors. For discussion see 3 Mich. Law Rev., 
156. Also Ward v. Davidson, 89 Mo. 445; Jameson v. Caldwell, 25 Ore. 199; 
Redhead v. Driving Club, 148 N. Y. 471. 

Criminal Law — Habeas Corpus — Waiver of Objections as to the 
Legality of Trial Court. — Petition for habeas corpus to be released from 
the chain gang of Monroe County. Plaintiff was tried and convicted, without 
objecting at the time, by a judge receiving compensation from fines imposed 
upon those convicted in his court. After seven months from the sentence, 
plaintiff sets up that the court was illegally constituted because public policy 
and §4045 of the Code forbid judges to sit in any case in which they are 
pecuniarily interested. Held, that plaintiff, by going to trial without objec- 
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tion, had waived that right and could not be heard after conviction to raise 
the point on petition for habeas corpus. Hightower v. Hollis (1904), — Ga. 
— , 48 S. E. Rep. 969. 

The decision seems hardly just, and it is remarkable that, on a question 
of such vital importance, the court has omitted to cite any authorities in 
support of its decision, although cases can be found in accordance with it. 
The learned judge concedes that the question whether the system is vicious 
in principle and dangerous in tendency is debatable and that the feature of the 
act establishing the court might be open to the objections raised; but con- 
tends that the right to object has been waived. The doctrine that parties 
cannot waive a jurisdictional objection is supported by high authority, and is 
clearly based upon the fundamental principles of justice. The following 
cases hold that the parties, even by express agreement, cannot waive an 
objection to the disqualification of the judge to sit in a case in which he is 
or might be interested. Hall v. Thayer, 105 Mass. 219; Moses v. lulian, 45 
N. H. 52; Edwards v. Russell, 21 Wend (N. Y.) 64; Chambers v. Hodges, 
23 Tex. 104; Oakley v. Aspinwal, 3 N. Y. 547. In this last case the Court of 
Appeals said : "It is of great importance that courts be free from reproach 
or the suspicion of unfairness. The party may be interested only that his 
particular suit may be justly determined; but the state, the community is 
concerned not only for that, but that the judiciary shall enjoy an elevated 
rank in the estimation of mankind. The party who desired it, might be per- 
mitted to take the hazard of a biased decision, if he alone were to suffer from 
his folly, but the state cannot endure the scandal and reproach visited upon 
its judiciary in consequence. Although the party consent, he will invariably 
murmur, if he does not gain his cause, and the very man who induced the 
judge to act, when he should have forborne will be the first to arraign the 
decision as biased and unjust." This decision was approved in Newcome v. 
Light, 58 Tex. 141, and in Estate of White, 37 Cal. 190. In Lillie v. Trent- 
man, 130 Ind. 16; Salter v. Salter, 6 Bush (Ky.) 624; Grant v. Holmes, 75 
Mo. 109, and Bennett v. State, 4 Tex. App. 72, the contrary view has been 
taken. 

Criminal Procedure — Bill of Exceptions — Presumption as to Evidence. 
— The defendant, appealing from a motion denying a new trial after con- 
viction for burglary, stated in his bill of exceptions that witnesses had been 
examined on the trial and the testimony given included certain testimony 
as to the time of the crime set out in detail. One of the objections was that 
the verdict was contrary to the evidence. Held, that it would be presumed 
that all the evidence as to time had been stated in the bill, but it would not be 
presumed that all the evidence given at the trial had been stated. People v. 
Coulter (1904), — Cal. — , 78 Pac. Rep. 348. 

The majority of the court were of the opinion that where a bill, as in this 
instance, did not purport to state all the evidence, it would not be so pre- 
sumed, even in a case where the ground of error was that the verdict was 
contrary to the evidence. People v. Williams, 45 Cal. 25 ; People v. Leong 
Ling, 77 Cal. 177; People v. Huff, 72 Cal. 117; People v. Carroll, 80 Cal. 153, 



